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FIRST GENERAL COUNSEL'S REPORT

AUDIT REFERRAL: 11-06
DATE REFERRED: September 30, 2011
DATE ACTIVATED: January 23, 2012

EXPIRATION OF SOL:
' Earliest: August 27, 2013
Latest: November 4, 2013

- SOURCE: Internally Generated
RESPONDENTS: United Association Political Education Committee
and William P. Hite, in his official capacity as
treasurer
RELEVANT STATUTES
AND REGULATIONS: 2US.C. §431(17)

2 U.S.C. § 434(b)(6)(B)(ii) and (g)-
11 C.F.R. § 104.3(b)(3)(vii)

11 CER. § 104.4(a), (b) and (c)

11 C.FR. § 104.14(b)(1)

INTERNAL REPORTS CHECKED: Audit Documents
Disclosure Reports
FEDERAL AGENCIES CHECKED: None

L  INIRODUCTION

The Audit Division referred this matter to the Office of General Counsel following the
Commissian’s approval of the Final Audit Report (“FAR”) for the audit of the United
Association Political Education Committee (“UAPEC") for the period from January 1, 2007

through December 31, 2008. See 2 U.S.C. § 438(b). The FAR, approved by the Commission on
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September 1, 2011, contained a finding (Finding 2) that UAPEC failed to timely file 24- or 48-
hour notices and properly disclose independent expenditures.'

We recommend that the Commission open a Matter Under Review, find reason to believe
that UAPEC and William P. Hite, in his official capacity as treasurer, violated 2 U.S.C.
§ 434(b)(6)(B)(iii) and (g), and 11 C.F.R. § 104.4(a), (b) and (c) by failing to timely file 24- or .
48-hour neticey and properly disclose independent expenditures, ¢
II. FACTUAL AND LEGAL ANALYSIS

A. Facts

UAPEC is a separate segregated fund of the United Association of Journeymen and
Apprentices for the Plumbing and Pipefitting Industry of the United States and Canada and has
been filing disclosure reports with the Commission since September 1976. On September 18,
2008, UAPEC filed its 2008 September Monthly Report, which disclosed a $56,289
disbursement for billboards and signs on Schedule B (Itemized Disbursements). On October 8,
2008, the Reports Analysis Division (“RAD") sent UAPEC a Request for Additional Information
(“RFAT") asking UAPEC whether the $56,289 disbursement was for materials that centained
express advomcy that sht;uld have baem mported as eithar in-kind contributious or independent
expeaditures. In response, on January 8, 2009, UAPEC filed an Amended 2008 September
Monthly Report disclosing the distmirsement as an independent expenditure “in support of
Barack Obama” on Schedule E (Itemized Independent Expenditures).

' The FAR is avmlnble on the Co-lmusnon ] web:m. Scc Am Rapon Umted Asmmlm Political Educauon




1204432217067

AR 11-06 (UAPEC)
First General Counsel’s Report

Page S of 11

From September 2 through December 3, 2008, UAPEC made seven additional
disbursements for mini-billboards, yard signs, posters, shirts, and hats “in support of Barack
Obama for the 2008 General Election.” As detailed in the table below, each of these
disbursements was itemized as an independent expenditure on Schedule E of the respective
report covering the date on which the invoice for the activity was paid. UAPEC did not file any
corresponding 24- or 48-hour notices for these expenditures.

TABLE OF I'PEMIZED INDEPENDENT EXPENDITURES

Disbursement | Amount | Invoice | Date Paid® | Report Date Filed
Date
Billboards, $56,289.28 | 8/20/08 8/27/08 2008 Sept. Monthly | 9/18/08
Signs, etc. (Schedule B);
Amended 1/8/09
_ (Schedule E) _
Mini- $26,735.54 | 8/28/08 9/2/08 2008 Oct. Monthly | 10/20/08
Billboards, (Schedule E)
Yard Signs _
Mini-Billboard, | $50,279.25 | 9/25/08 10/1/08 2008 12-Day Pre- 10/23/08
Signs General
(Schedule E) _
Lapel Pins $7.229.00 9/30/08 10/10/08 2008 12-Day Pre- 10/23/08
) | General
— — (Schedule E)
Billboards, $31,704.7S | 10/6/08 10/27/08 2008 30-Day Post- | 12/2/08
Signs . Geperal
(Schedule E)
Signs $12,710.18 | 10/23/08 | 117708 2008 30-Day Past- | 12/2/08
(11/3/08 on | General
Sch. E) (Schedule E)
Signs $1,157.43 1177708 11/12/08 2008 30-Day Post- | 12/2/08
General
. (Schedule E)
Printing $324,208.99 | 10/31/08 | 12/3/08 2008 Year-End 1/26/09
and (12/10/08 on | (Schedule E)
11/18/08 | Sch.E)
TOTAL $510,314.42

1 The invoice date and date pajd were obtained by Audit Staff from vendor invoices. The date paid is the same date
as was reported on the Schedules E, except in the two instances noted above (see chart).
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The Commission sent RFAIs to UAPEC for each of these reports indicating that UAEPC
may have failed to file one or more of the required 24- or 48-hour notices for independent
expenditures. The RFAIs noted that such expenditures must also be fully itemized on Schedule
E, or as memo entries on Schedule E and reflected on Schedule D (Debts and Obligations) of the
nexl report required to be filed by the committee, if distributed or disseminated prior to the
payzaent. On March 5, 2009, UAPZEC responded to the RFAIs by filing a single 48-hour notice
for the $510,314.42 int indepemient expenditures peevieusly disclosed an du; Schedule Ee.

Pursuanmt to 2 U.S.C. § 438(b), the Comamission subsequently astherizad an andit af
UAPEC's activity for the period from January 1, 2007 through December 31, 2008. The Interim
Audit Report (“IAR”) concluded, inter alia, that UAPEC did not properly report its independent
expenditures in two respects. First, the IAR concluded that UAPEC improperly disclosed
independent expenditures based on the date paid rather than the date disseminated.’ Second,
UAPEC failed to file corresponding 24- or 48-hour notices for any of these expenditures.
Although UAPEC failed to keep records showing the dissemination dates, based on the October
and November dates on most of the invoices, the auditors concluded that the materials were
likely disseminated within a timefreme that reyuired 24- or #8-hour notices. /d.

The Audit staff reeommesidad ttiat UAPEC implemonx revised prosadurus 1a poperly
disclose indepentient expesditures en Schedule E and/or D and to track aggregation and
dissemination for bath the 24- and 48-hour notice requirements. Jd. at 7. At the audii exit
conference, representatives of UAPEC stated that they understood tl;e 24- and 48-hour

independent expenditure notice requirements, but were unsure how to determine a dissemination

3 For independent expenditures that were disseminated before they were paid for, UAPEC should have made
disclosyras as memu entries on Schedule E, and as n ecrraspanding debt on Schadula D, Id.
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date because the nature of the expenditures at issue — yard signs, mini-billboards, shirts, and hats
- made it difficult to ascertain precisely when the materials were publicly disseminated. IAR

at 6. UAPEC explained that these materials are not typically disseminated on the date the
material is received at the national union headquarters, but are generally sent directly to local
union members or to local unions for further distribution. /d. UAPEC represented that, going
forward, it would deem the date the material is received &t its headquarters as the disserninmion
date for reparting purpases. 1d. In its thibsequent written xespanse to thin IAR, UAPEC indicarted
that it had developed new independent expenditure tracking procedunes and provided a copy to
the Commission. See UAPEC Response to the IAR at 4 and Exhibit 3.

The Draft Final Audit Repart (“DFAR”) also concluded that UAPEC did not properly
report its independent expenditures but noted that UAPEC had provided a copy of its new
procedures for reporting independent expenditures.

In response to the DFAR, UAPEC reiterated the arguments it made at the audit exit
conference. See UAPEC Response to the DFAR at 2. UAPEC also asserted that it did not
believe either the Act or Regulations provided guidance on when such materials should be
considered disseminated. /d. Fimally, UAPEC argued that, because it is impossible to determine
a disreminntion date for these types of amterials, thr: Cemmission shouli take: oo furtiter action
with respect to Audit’s Finding and Recommendation. Id. at 3. '

On September 1, 2011, “the Coramission approved a finding that UAPEC was required to
file 24- or 48-hour notices for independent expenditures based on the dissemination date rather

than payment date, and that UAPEC failed to keep a record of the dissemination date for the
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materials that were the result of the independent expenditures.” The FAR concluded thﬁt
UAPEC may properly deem the date such materials are delivered to its headquarters as the
dissemination date for the purpose of filing 24- or 48-hour notices.’ FAR at 7.

On October 12, 2011, this Office notified the Respondents of the referral of Finding 2 of
the FAR to OGC for possible enforcement action in accordance with the Commission’s policy
reganding notification in non-corplaint generated matters. See 74 Fed. Reg. 38617 (August 4,
2009). UAPEC did net respond.

B.  Legal Analysis

An independent expenditure is an expenditure that expressly advocates the election or
defeat of a clearly identified Federal candidate and is not made in concert or cooperation with, or
at the request or suggestion of, the candidate or his or her committee or agent. 2 U.S.C.

§ 431(17). Under the Commission’s regulations at 11 C.F.R. § 100.22(a), express advocacy
includes phrases such as “vote for the President” or “defeat” accompanied by a picture of one or
more candidates. It also includes material that contains campaign slogans or individual words,
“which in context can have no other reasonable meaning than to urge the election or defeat of
one or more clearly identified candidare(s).” /d. -

Every pditical coenmaittee that nukes independent expnnditrans must repad thase
expanditures in its regularly scheduled disclosure reports in accordance with 11 C.F.R.

§ 104.3(b)(3)(vii); 11 C.F.R. § 104.4(a). Specifically, a political committes must disclose on

Schedule E the name of a parson who receives any disbursement during the reporting period in

S The Commistion also indicated that it intended to provide guidsncs on whex cestain independest expenditures are
deemed publicly disseminated for the purposes of the reporting requirements for independent expenditures. And on
October 4, 2011, the Commission issued an Interpretive Rule addressing when independent expenditure
communications taking the form of mini-billboards, yard signs, handbills, hats, buttons and similar items are
considered “publicly disseminated™ for reporting purposes. See Interpretive Rule on When Certain Independen:
Expenditures Are “Publicly Disseminated” for Reporting Purposes, 76 Fed. Reg. 61254 (Oct. 4, 2011).
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an aggregate amount or value in excess of $200 within the calendar year in connection with an
independent expenditure by the reporting committee. The report must disclose the date, amount,
and purpose of any such independent expenditure and include a statement that indicates whether
such independent expenditure is in support of or in opposition to a candidate, as well as the name
and office sought by such candidate. 2 U.S.C. § 434(b)(6)(BXii); 11 C.F.R. §§ 104.3(b)(3)(vii)
and 104.4(a). Independent expenditures of $200 or less do not need to be itemized, though the
corsmittee must repart the motal af those expanditures am linz (b) of Schedule E. /d. Further, a
debt or obligation aver $500 shall be reported as of the date on which the debt or nbligation is
inaurred. 11 C.F.R. § 104.11(b). Independent expeaditures made (i.e., publicly disseminated)
prior to payment should be disclosed as memo entries on Schedule E and as reportable debt on
Schedule D. Committees are required to maintain records that provide information with
sufficient detail so that the reports may be verified. 11 C.F.R. § 104.14(b)(1).

Under certain circumstances, independent expenditures made by a political committee
require disclosure in addition to the committee’s regularly scheduled disclosure reports. A
political committee that makes or contracts to make imiependent expenditures aggregating
$10,000 or more in connection with a given election at any time daring a culendar year up to and
inclweling the 20™ dzy tiefore the ditte of an election is requirgd 1o file a eport desoribing the
expendititres within 48 haurs. 2 U.S.C. § 434(g)(2); 11 C.FR. § 104.4(b)(2). These repetts,
known as 48-hour notices, must be filed by the end of the secand day “following the date on
which a communication that constitutes an independent expenditure is publicly distributed or
otherwise publicly disseminated.” 11 C.F.R. § 104.4(b)(2). A committee is required to file
additional reports within 48 hours after each time it makes or contracts to make independent

expenditures aggregating an additional $10,000. Jd.
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Further, a political committee that makes or contracts to make independent expenditures
aggregating $1,000 or more in connection with a given election after the 20™ day but more than
24 hours before the date of an election is required to file a report describing the expenditures
within 24 hours. 2 U.S.C. § 434(g)(1); 11 C.F.R. § 104.4(c). These reports, known as 24-hour
notices, must be filed within 24 hours “following the date on which a communication that
constitutes an independent expenditure is publicly distributed or otherwise publicly
disseminated.” 11 C.FR. § 104.4(c). Tiie committes must fiie arlditional reports within 24
hex=s after each time it makes or contracts to mmake independant expendituzes aggregating ar
additional $1,000. /d.

UAPEC failed to file one or more 24- or 48-hour independent expenditure notices for
$510,314 in independent expenditures it disclosed in its regularly filed disclosure reports. It
appears that the materials at issue contained express advocacy and thus were required to be
disclosed as independent expenditures. UAPEC began disclosing these disbursements as
independent expenditures on Schedules E after receiving an RFAI indicating that if these
materials contained express advocacy, they were to be disclosed.as independent expenditures on
Schedule E. UAPEC duunbud these materinls om its Schedule Es s billboards, yaed signs, lapel
pins, digrs, and prinking “in suppert of Barack Obama for the 2008 Genstal Electinn,” and
dacementation reviewsd by the anditars includes veador invoices far these materiats in suppart
of Obama or Obama/Biden, sez e.g. note 2. Further, althOt;gh UAPEC did not maintain records
or keep track of its dissemination dates, the nature of the materials and the invoice dates indicate
that these materials were likely disseminated shortly before the election. And UAPEC does not
dispute that the materials were disseminated shortly before the election. Therefore, even if the

precise dissemination dates cannot be determined for purposes of determining if a 24-hour notice
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was required, UAPEC would have been required to file 48-hour notices for any independent
expenditures aggregating $10,000 or more in calendar year 2008 up to and including the 20 day
before the election.

UAPEC also failed to properly disclose its independent expenditures on its Schedule Es,
in two respects: first, by reporting the expenditures on the date paid rather than on the dates the
materials weae publicly disseminated; and second, with regard to those materials that were
disseminziad before they wese piid, by failing to disclose the expendlitures a3 memo prtrics
Scheedule E and as a eorresponding debt on Schedule D.

Based on the foregoing, we recormmend that the Commission find reason to believe that
UAPEC violated 2 U.S.C. § 434(b)(6)(B)(iii) and (g), and 11 C.F.R. § 164.4(a). (b) and (c) by

failing to timely file 24- or 48-hour notices and properly disclose independent expenditures, -

¢ In addition to the reporting ermors, the FAR states that the Commission approved a finding that UAPEC “failed to
keep a record of the dissemination date for the materials that were the result of the independent expenditures.” FAR
at 3. Pursuant to 11 C.F.R. § 104.14(b)(1), each political committee required to file any report or statement under
this subchapter shall maintain records with respect to the matter required to be reported, which shall provide in
sufficient detail the necessary information and data from which the filed reports and statements may be verified,
explained, clarified, and checked for accuracy and completeness. Although UAPEC acknowledges its failure to
keep proper neronds, this violation was net part of the roferral. Tharefors, consistent with prier maties, see e.8.
MUR 6555 (Frasdom's Defense Fuxd), this Office tines mat recommend pirsuing thig violation. Cf. MUR 6524
(Biden for President, Inc.) (recordkeeping violation referred and pursued).
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IV. RECOMMENDATIONS

1. Open a MUR;
2, Find reason to believe that the United Association Political Education Committee
and William P. Hite, in his offieial capacity as treasucer, violated 2 U.S.C.
§ 434(b)(6)(BXiii) and (g), and 11 C.F.R. § 104.4(a), (b) and (c).

3. Approve the attached Factual and Legal Analysis;

4.

S.

6. Approve the appropriate letter.
Anthony Herman
General Counsel
Daniel A. Petalas
Associate General Counsel for Enforcement

Date Kathleen M. Guith
Deputy Associate General Counsel
orcement
Peter G. Blumberg
Assistant General Counsel
Qrw-, Ditoses .17
Dominique Dillenseger X
Attorney
Attachments:
1. Audit Referral
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September 30, 2011

MEMORANDUM
To: Anthony Herman
General Counsel .
AUDIT REFERRAL # |[-O(p
Through: Alec Palmer
Staff Director
From: Patricia Carmona Debble v
Chief Complisace Officer Chacona: Torase
Thomss Hintestmister
Acting Aatistant Staff Dlretlnr g
Audrthmnon h“-
Thomas Nurthen ===
Audit Meaager |l'.Q...m'""..".:""' =
By: Mary Moss oy

Lead Auditor e _
Subject: United Association Political Education Committee (A09-27)-
Referml Matter

On September 1, 2011 the Commission approved the final sudit report an the
United Association Political Edncation Commalitee (UAPEC). The final audit report
includes the following matter that is referable:

Finding 2 - Failure to Timely File Notices and Properly Disclose Independent

Expenditures

All work pamars and relitdd doounsentation are available for review in the Audit
Division. Should you have any questions regarding this matter, please contact Mary
Moss or Thonsas Nurthen as 694-1200.

Attachment: Finding 2 — Failure to Timely File Noticés and Properly Discloss
Independent Expenditures
cc: Lommro Holloway

ATI'ACIBM—-LT
Page/of*'_
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Finding 2. Failure to Timely File Notices and Properly Disclose
Indeperrient Expenditures

Summary

UAPEC disclosed indepeadent expenditures, totaling $510,314, on Schedule E (Ttemized
Independent Expenditures). The independent expenditures were reported when paid,
which in most sases wa afier the Bmee of tir= eleativn. UAPEC should have disclowed
these indippentient expamdizares as memo extrins au Schacitic B aud a catreapomding detit
on Scikmihle D. Findlly, UAPEL faileil ta timely frle my correspomiing 24 or 4b-haur
notimes. UAPEZ agisad with tim Andit staff"s conglusien 1nd, = mcammooied,
provided a written copy af its new procednres.

The Commission approved a finding that UAPEC was required to file 24 or 48-hour
notices for mdependent expenditures based on the dissemination date rather than payment
date, and that UAPEC failed to keep a record of the dissemination date for the materials
that were fhe result of the independent expanditures. UAPEC 2my evesider the date such
malerials are delivemed to i headiuutns a the dissmnination do for i p=rpose of
filing 24 yv 48-beour notives.

Legal Stardnxd

A. Dafigition of Indepandens Expenditures. The term “independent expenditure™
munsmexpendxmbynmonﬁouwwnhmexpnslyadvocmgﬂnelwﬁon
or defeat of a clearly identified candidate that is not made in coordination with any
candidate or authorized committee or agent of a candidate. 11 CFR §100.16(s).

B. Disclsrene Resuircezents - Ge=watl Guideltses. £in ndipesdent expenditure dmll
be mpmtied vn Schadnie E if, when aitieié te other indspmisdent expamdiitais mudb fo the
samn epyae Guring the ssme calrnden year, it cxooeds $20%. Independént expenditures
made (i.e., publicly disseminated) prior to payment should be disclosed as “memo”
catries on Sclsdile E and &3 a repertable dcbt an Sckesizie B. Indcpswdant enpoaditaras
of $209 ar leas da not zmsl to be itemimad, thaigh the aneusitine must repott the jatal of
those expenditutes on lirie (b) on SclulnhE 11 CFR §§1043(b)(3)(vii), 104.4(s) and
104.11. -

C. Last-Minute lndepudent Expendltnnnmmnour Natices). Auy
independent expenditares aggregating $1,000 or mors, with reapevt to any given dlearion,
and rmafl aftos the 20° dim bot mo tisan 2 Bowrs before the day of an election st be
xepmhdmdthempoﬁmtbemvedhy&sComuonmﬁm%humm&e
expenditure is made. A 24-hour notice is required for each additional $1,000 that
aggregates. The 24-bour natine mmst be filad ox a Schedule E. The dats that 2
communication is publialy disseminated serves as the date that the Corumittes must use
to determine whether the total amoant of independent expenditures has, in the aggregat,
mheduexeeededdwthmholdrepomngammmtoﬁlﬁoo llCFR§§tM4(f)md

104.5(2)(2).
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D. Last-Minute Independent Expenditure Reports (48-Hour Notices). Any
independaxt expanditure nggragsiizg $10,002 or miore viith respect to any givan elartion,
at any tires decing a ealendar year, up to and including the 20th day bafare as blection,
must disclase this activity within 48 hours each tima that tha expendituras aggregate
$10,000 or mare. The notices must be filed with the Commisgion within 48-hours after
the expenditure is made, 11 CER §§104.4(f) and 108.5(g)(1). -

Faxts et Analveis

A, Facty .

Between August 27, 2008 and December 3, 2008, UAPEC made 8 disbursements totaling
$510,314 for the purchase of materials such as mini-billboards, yard signs, posters, shirts,
bhats, e2c. These dishursereats wers itemized on Schedules E, in support of Berack
Obama, filed with the report covering the period imwhich the paymenis were made. A
majerity of the independent expenditures-were related to one payment, in.the amount of
$324,209, that was paid after the 2008 General election.” UAPEC should have disclosed
these independent expeaditures as menwm extries o Schedules E, filed with reports
covuring the dates whou the mwwrials wer= disssmimated, und includid » werresponding
debt om Schedule D (Debts sad Cbligations).

Furtiter, UAPEL did oot tieely fi'e suy 34 o 48-hoernaticas of iis inlcpondms
expenditures and did not maisinin dacunceatation of the dissemination date for any of the
materials. However, the invoices were dated either October 31, 2008 or November 18,
222&1‘&:&@. it appears likely that the materials were disseminated within a noties

P

B. Iuterim Audit Repurt & Audit Dividion Recommendation

This matter wes diseussed wids the UAPEC represcrtatives duiing @s oxit venfezence.
In sespmme, Counsel stated that as a result of the audit, UAPEC's staff now understands
the reporting requirements for independent expenditures, including 24 and 48-hour
notices, nad, the send t» docusrent dimemination datss. Hosrewen, ey were unsure how

diregtly to lacul union nuanhors ox ships the materinls i lacel unions for distzibutinn.
Conatsel suggested that in ths future, UAPEC will change its method of »ecording,
aggregating and filing the required notices based an the date that materials are first
received at UAPEC heidquarters, This diite would be UAPEC’s dissemination dise for
24 wmd 48-mutices. :

The Auntit st rmsosmendod Sis UAPEC implanent revismd pmavsdures in imder tn
proyeay discleses indepowizdt expenditencs sn Schadiiz’s B antifer D wod to torsk
aggwagstion and dissemination far both the 24 i 48-hemr natice requircmenis.

' UAPEC received a refimd of $30,710 relsttve to Bis payrmont.

gL —
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C. Committee Response to Interim Audit Report
In mespomse, UAPEC agreed wisth thn Audit staff's-ponclusion and, as recommended,
provided a written copy of its new imtependent mpenditure tacking procetiures.

D. Draft Final Audit Report
In the Draft Final Audit Report, the Audit staff acknowledged that UAPEC provided a
copy of its new procedures for tmcking independent expenditures.

E. Committee Respouse to Draft Final Audit Report

In response, UAPEC stated, that although it understood the 24-hour and 48-hour .
independant expendituce mafica requirament, it did not beliesws timt the Act or Regulations .
provided any guidance ae wheu muierials mxh a5 ye<d migan, nugi-hillboards, shitts, bats,
etc,, slinuld be considered disseminaled. Thorefore, sithogigh it plessned s _tmplementing
its new nevised procedures, it requested a clarification concenxing the precise date when
the 24 and 48-hour notices should have been filed.

Commission Coxtlusion
On June 15, 2011, the Commission considered the Audit Division Recommendation
Memorandum, in which the Audit Division recommended that the Commission adopt a
finding that UAPEC was required to file 24 or 48-hour notices for independent

_ expomditimis based on tim dimemizatisn date ratinr Cme payramt date, snd that UAPEC
failed to koep a racond of ike dissemination date for the matarials that wese the result of
the intigpendant expenditures. UAPEC may consider the dete such materials are .
delivered i its headquarters as ths disseminstion date for the purpose of filing 24 nr 48-
hour notices.
The Commission approved the Aullit staff’s recommendition. The Connnission ixtemds

to esnsidér these issues with respect o injepunde=t expenditure reportiog xod make a
publi: strexnemt regarding these issues.

ATTACHMENT—
Page 4__of 4




